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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M CHI GAN
BANKRUPTCY COURT

IN RE: 128 B.R. 526
MARK MORALEZ, Case No. 90-20869-R
Debt or . Chapter 7

SUPPLEMENTAL MEMORANDUM OPI NI ON
GRANTI NG MOTION TO LI FT STAY

l.

The debtor's fornmer spouse, Debra A Miralez, has filed a notion
to lift the stay so that she can file a nondischargeability action
against the debtor wunder 11 U S.C. § 523(a)(5) in state court. The
parties' divorce judgnent requires the debtor to assunme certain joint
marit al debt s, and M s. Mor al ez prefers to litigate t he
di schargeability of that obligation in the state court that entered the
j udgment .

The debtor, Mark Moralez, opposes the nmpotion, contending that this
Court is in the best position to interpret and apply 11 US.C 8§
523(a) (5). Fol Il owi ng oral ar gunent , the Court granted the notion.
This nmermorandum opi nion supplenments the decision given in open court at
that time.

.

The notion is filed pursuant to 11 U S.C. § 362(d)(1), which

states, " the court shall grant relief from the stay . . . (1) for
cause . "

The issue of whether to I|ift the stay to allow a creditor to
pursue litigation against the debtor has been addressed in nunerous



prior decisions. Several themes energe fromthese decisions:

A. The decision whether to lift the automatic stay is within the

di scretion of the Bankruptcy Court. In re Kenble, 776 F.2d 802 (9th

Cir. 1985); In re Mac Donald, 755 F.2d 715 (9th Cir. 1985); Pursifull

v. Eakin, 814 F.2d 1501 (10th Cir. 1987); Mtsubishi Mtors Corp. V.

Soler Chrysler-Plynouth 1Inc., 814 F.2d 844 (1st Cir. 1987); ln_re

Sanbo's Restaurants, Inc., 38 B.R 764 (9th Cir. BAP 1984); In re Dixie

Broadcasting lInc., 871 F.2d 1023 (11th Cir. 1989), cert. denied, 110 S

Ct. 154 (1989); In re Wite, 851 F.2d 170 (6th Cir. 1988); In re

Castl erock Properties, 781 F.2d 159 (9th Cir. 1986).

B. The decision whether to |ift the stay should be nade on a case

by case basis. In re Kelly, 125 B.R 301 (Bankr. D. Kan. 1991); In re

Mac Donald, 755 F.2d 715 (9th Cir. 1985); In re Johnson, 115 B.R 634

(Bankr. D. Mnn. 1989); In re Tucson Estates, lInc., 912 F.2d 1162 (9th

Cir. 1990).
C. In deciding whether to lift the stay, the Bankruptcy Court

shoul d balance the harm to the parties. In re Opelika Mqg. Corp., 66

B.R 444 (Bankr. N.D. [IIl. 1986); In re Turner, 55 B.R 498 (Bankr.

N.D. Onio 1985); In re Gatke Corp., 117 B.R 406 (Bankr. ND. Ind.

1989); In re Salisbury, 123 B.R 913 (S.D. Ala. 1990); In re Parkinson,

102 B.R 141 (Bankr. CD. Ill. 1988); In re Todd Shipyards Corp., 92

B.R 600 (Bankr. D.NJ. 1988); In re Bible, 110 B.R 1002 (Bankr. S.D.

Ga. 1990); In re Johnson, 115 B.R 634 (Bankr. D. M nn. 1989).

D. The Bankruptcy Court should consider the effect of |ifting the

stay on the administration of the bankruptcy estate. In re Towner

Petroleum Co., 48 B.R 182 (Bankr. WD. Ckla. 1985); In re Curtis, 40

B.R 795 (Bankr. D. Utah 1984); In re Tucson Estates, lInc., 912 F.2d

1162 (9th Cir. 1990); In re Bible, 110 B.R 1002 (Bankr. S.D. GGa.




1990); In re Johnson, 115 B.R 634 (Bankr. D. Mnn. 1989).

E. The Bankruptcy Court should consider whether the tribunal
where the creditor proposes to litigate has special expertise in

dealing with the issues, In re Lahman Mg. Co., 31 B.R 195 (Bankr.

D. S. D. 1983), Pursifull v. Eakin, 814 F.2d 1501 (10th Cir. 1987),

especially when donestic relations issues are involved, In re Wite,

851 F.2d 170 (6th Cir. 1988), In re Baker, 75 B.R 120 (Bankr. D. Del.

1987); In re Pacana, 125 B.R 19 (9th Cir. BAP 1991); In re Kelly, 125

B.R 301 (Bankr. D. Kan. 1991); In re Bible, 110 B.R 1002 (Bankr. S.D.

Ga. 1990); In re Mac Donald, 755 F.2d 715 (9th Cir. 1985), or when the

intent of a state court order is an issue. In re Kincaid, 55 B.R 652

(Bankr. WD. Ky. 1985).
[,
The Court has concluded that there is cause to Ilift the stay to
allow Ms. Mralez to litigate her nondischargeability claim in state

court, for the follow ng reasons:

A The primary authority interpreting 11 US. C. 8§ 523(a)(5) is
In re Calhoun, 715 F.2d 1103 (6th Cir. 1983). In that case, the Sixth
Circuit held, "The issue of when an assunption of joint debts is 'in

the nature of alinobny, maintenance or support' as opposed to a division

of comunal ©property is to be determned by federal bankruptcy |aw

715 F.2d at 1107. The court went on to state, "Wiile state law is not
binding, it nonetheless nmmy provide a useful source of 'guidance'."
715 F.2d at 1108. After concluding that the "fresh start" concept of

bankruptcy nust also be given weight, the court announced a three step
test to be used in determ ning whether the assunption of joint debts is
in the nature of alinobny or support and therefore nondischargeable.

715 F.2d at 1109.



The first test is whether the state court or the parties intended
to create an obligation to provide support. The second test is whether
t he assunption obligation has t he ef fect of provi di ng necessary
support. The third test is whether the anpunt of support, represented
by the assunption obligation is nmanifestly reasonable under tradition
concepts of support.

This Court concludes that the state court which inposed the

assunption obligation in the first instance is as able, if not better
able, to address each of these three tests. First, the state court is
best able to address its own jintent. Second, the fact finding

processes necessary to determine the effect of the assunption are
essentially the sanme in the state court as in the bankruptcy court;
i ndeed, the state court my have already examned the issue when it
fixed the assunption obligation in the first instance. And third, the
state court is in a nmuch better position to deternmne whether the
anmount of the assunption obligation 1is reasonable wunder traditiona
concepts of support; this nmatter is entirely within its expertise.

This analysis denonstrates that the state court is fully capable
of resolving the issues to be raised in Ms. Moral ez's  proposed

nondi schargeability action under 11 U S.C. 8§ 523(a)(5).

B. The jurisdiction over nondischargeability actions under 11
US.C 8 b523(a)(5 is not exclusive with the Bankruptcy Court. 28
U s C 8§ 1334(b) provides, " . . the district courts shall have
ori gi nal but not exclusive jurisdiction of al | civil proceedi ngs

arising under title 11, or arising in or related to cases under title

11." See In re MCracken, 94 B.R 467 (Bankr. S.D. Ohio 1988).

C. The debt or will not be har med by litigating t he

di schargeability claim in state court rather than in bankruptcy court.



It will have to be resolved soneplace, |In re Rounseville, 20 B.R 892

(Bankr. D.R 1. 1982), and because of the state court's expertise and
prior handling of the parties' divorce action, it my well be Iless
costly to Ilitigate in state court. Therefore, the balance of harm

weighs in favor of allowing Ms. Mralez to proceed with her claim in

state court.

D. Not hi ng suggests that litigating this nondischargeability
issue in state court wll have any effect on the adninistration of the
debtor's bankruptcy estate. The issue is essentially a private issue

between the debtor and his forner spouse, and does not involve the
trustee, any other creditors, or property of the estate.

E. Under 11 U. S.C. § 362(c)(2), the stay of judicial proceedings

involving the debtor continues wuntil the case is closed or disn ssed,
or until the discharge is entered, whichever is earliest. Thus, Ms.
Moralez could proceed wth her nondi schargeability action in state
court after the stay expires by |aw Denial of the motion to lift the

stay would only nean that Ms. Mralez wuld have to wait the short
time for the stay to expire in order to bring her nondischargeability
claim in state court. In this case, there does not appear to be any
reason to require her to wait.

For these reasons, the notion to lift stay is granted.

STEVEN W RHODES
U. S. Bankruptcy Judge

Ent er ed:



